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NOTICE OF OPEN MEETING

AGENDA
2"d Meeting
DATE: Tuesday, January 23, 2024
TIME: 9:00 a.m.
PLACE: Rhode Island Ethics Commission

Hearing Room - 8" Floor
40 Fountain Street
Providence, RI 02903

LIVESTREAM: The Open Session portions of this meeting will be livestreamed at:

https://us02web.zoom.us/i/85362747947

Call to Order.
Motion to approve minutes of Open Session held on January 9, 2024.
Director’s Report: Status report and updates regarding:
a.) Complaints and investigations pending;
J) Advisory opinions pending;
c.) Access to Public Records Act requests since last meeting;
) Financial Disclosure;
e.) General office administration.

Advisory Opinions.

a.) Matthew McGeorge, AIA, LEED AP, a former member of the East Greenwich
Historic District Commission, who in his private capacity is an architect, requests


https://us02web.zoom.us/j/85362747947

b.)

an advisory opinion regarding whether he qualifies for a hardship exception to the
Code of Ethics’ prohibition against representing his client before the Historic
District Commission prior to the expiration of one year following the severance of
the Petitioner’s position with that agency. [Staff Attorney Papa]

David A. Ursillo, Esq., an Assistant Solicitor for the Town of Smithfield, requests
an advisory opinion regarding whether he may attend and speak at public hearings
before the Smithfield Planning Board and, potentially, the Smithfield Zoning
Board and the Smithfield Town Council, regarding the proposed development of
property located in close proximity to his personal residence. [Staff Attorney
Radiches]

Motion to go into Executive Session, to wit:

a.)

b.)

c.)

d.)

e.)

Motion to approve minutes of Executive Session held on January 9, 2024,
pursuant to R.I. Gen. Laws § 42-46-5(a)(2) & (4).

In re: Daniel McKee, Complaint No. 2023-8, pursuant to R.I. Gen. Laws § 42-46-
3(@)(2) & (4).

In re: David Patten, Complaint No. 2023-6, pursuant to R.I. Gen. Laws § 42-46-
5(a)(2) & (4).

In re: James E. Thorsen, Complaint No. 2023-7, pursuant to R.I. Gen. Laws § 42-
46-5(a)(2) & (4).

Motion to return to Open Session.

Motion to seal minutes of Executive Session held on January 23, 2024.

Report on actions taken in Executive Session.

New Business proposed for future Commission agendas and general comments from the
Commission.

Motion to adjourn.

ANYONE WISHING TO ATTEND THIS MEETING WHO MAY HAVE SPECIAL NEEDS
FOR ACCESS OR SERVICES SUCH AS A SIGN LANGUAGE INTERPRETER, PLEASE
CONTACT THE COMMISSION BY TELEPHONE AT 222-3790, 48 HOURS IN ADVANCE
OF THE SCHEDULED MEETING. THE COMMISSION ALSO MAY BE CONTACTED
THROUGH RHODE ISLAND RELAY, A TELECOMMUNICATIONS RELAY SERVICE,
AT 1-800-RI5-5555.

Posted on January 18, 2024



RHODE ISLAND ETHICS COMMISSION

Draft Advisory Opinion
Hearing Date: January 23, 2024
Re: Matthew McGeorge, AIA, LEED AP

QUESTION PRESENTED:

The Petitioner, a former member of the East Greenwich Historic District Commission, a municipal
appointed position, who in his private capacity is an architect, requests an advisory opinion
regarding whether he qualifies for a hardship exeeption to the Code of Ethics’ prohibition against
representing his client before the Historic District Commission prior to the expiration of one year
following the severance of the Petitioner’s position with that agency.

RESPONSE:

It is the opinion of the Rhode Island Ethics Commission that the Petitioner, a former member of the
East Greenwich Historic District Commission, a municipal appointed position, who in his private
capacity is an architect, qualifies for a hardship exception pursuant to General Commission
Advisory 2010-1, as more fully set forth below, that will allow him to represent his client before
the Historic District Commission prior to the expiration of one year following the severance of the
Petitioner’s position with that agency.

The Petitioner is a former member and chairperson of the East Greenwich Historic District
Commission (“HDC”), on which he served continuously from 2011 until August 2023. He
represents that this was an unpaid, volunteer position. The Petitioner states that in his private
capacity he has been a registered architect in Rhode Island since 2007 with his own private practice
since 2010. He represents that he earned a Bachelor of Environmental Design from the University
of Tasmania, Tasmania, Australia, and a Master of Architecture from the Illinois Institute of
Technology. The Petitioner states that he specializes in historic preservation, adaptive reuse, and
the design of new structures with historic character allusions and that he and his firm have
completed more than 15 historic adaptive reuse projects, including a 25-million-dollar adaptive
reuse of the Elizabeth Mill'in Warwick, as well as several historic renovation projects including the
Edward Bannister House for Brown University, the Caleb Greene House in Warwick for AAA New
England, the Saw Tooth Mill in Warwick, and several other projects on Federal Hill and West
Providence with the Omni Group. He further states that over thirty percent (30%) of his work
involves historic structures.

The Petitioner represents that he has been advising a client regarding the client’s Comprehensive
Master Plan relative to a Multi-Structure Development (“Development”) consisting of residential
and commercial units located within the East Greenwich Historic District. The Petitioner states
that, because the proposed Development includes deed restricted affordable housing units, the



review process is conducted by the East Greenwich Planning Board (“Planning Board”) rather than
the HDC, which would normally have jurisdiction over the construction of new buildings or over
exterior alterations to existing buildings located in the East Greenwich Historic District. He
clarifies, however, that in the normal course of review of the application for the proposed
Development (“Application”), the Planning Board would typically request an advisory opinion
from the HDC on the Application. The Petitioner would like to submit the design plans to the HDC
and attend and speak at any hearings that might be scheduled before the HDC on the Application.
The Petitioner states that the pre-application sets of plans have been submitted to the East
Greenwich Planning Department by the Development’s civil engineer, and that at this time no
advisory opinion has been requested from the HDC. However, given that a request for an advisory
opinion from the HDC is expected, the Petitioner seeks a hardship exception that will allow him to
represent his client before the HDC within the year after leaving office, pursuant to General
Commission Advisory 2010-1 (“GCA 2010-17).

R.1. Gen. Laws § 36-14-5(e)(1)-(3) (“Section 5(e)”) of the Code of Ethics prohibits a public official
from representing himself, representing another person, or acting as an expert witness before a
municipal agency of which he is a member or by which he is employed. See also Commission
Regulation 520-RICR-00-00-1.1.4 Representing Oneself or Others, Defined (36-14-5016)
(“Regulation 1.1.4”). These prohibitions continue while a public official remains in office and for
a period of one year thereafter. Section 5(e)(4).

The Petitioner’s proposed conduct falls squarely within section 5(e)’s prohibition against
representing his client before an agency of which the Petitioner was a member during the one-year
period after leaving office. However, the Ethics Commission has carved out a specific hardship
exception to.section 5(e) outlined in GCA 2010-1 for “Historic Architects Who Are Members of
Historic District Commissions.”® This exception is based upon the Ethics Commission’s finding
that “municipal historic district commissions within the state of Rhode Island are best served if they
are able to have a sitting member who specializes in historic architecture and preservation.” GCA
2010-1. The Ethics Commission has concluded that, given the limited number of historic architects
in the state, recruiting qualified persons to serve on historic district commissions would be difficult
and would reduce the ability of historic district commissions to effectively function if those
architects were thereafter prohibited from representing private clients before the commissions on
which they serve.

However, pursuant to GCA 2010-1, current or former members of historic district commissions
may not presume that the exception is applicable to their specific set of circumstances, and are
required to seek an advisory opinion each time they consider accepting a client whose project would
require them to appear before their own boards. Additionally, GCA 2010-1’s narrow exception
applies only to historic architects and does not apply to other architectural specialties. See A.O.
99-120 (declining to grant a hardship exception to a member of the New Shoreham Historic District

1 On November 30, 1989, the Ethics Commission issued GCA No. 8, “Architect Members of State and Local Historic
Preservation Commissions Appearing Before Their Respective Agencies,” allowing architects who specialize in
historic preservation and who serve on historic district commissions to represent clients before their respective
commissions without violating the Code of Ethics. In 2010, after considering public comment, and in response to
overwhelming support for continuing the use of the exception, the Ethics Commission replaced GCA No. 8 with GCA
2010-1 entitled “Historic Architects Who Are Members of Historic District Commissions.”
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Commission, who was a landscape architect and the owner of a landscape architecture business on
the island, because his qualifications did not meet the standards of those of a historic architect).

For GCA 2010-1 to apply, the Petitioner must make representations to establish that he is a qualified
historic architect. In the present matter, the Petitioner is an architect who specializes in historic
preservation and represents that his work experience and education exceed the minimum
professional qualifications for a historic architect promulgated by the National Park Service.? It is
significant to note that when the Petitioner served-on the HDC, the Ethics Commission issued six
similar advisory opinions to him in which hardship exceptions were granted based on his status as
a historic architect, allowing him to represent clients before the HDC while serving on it. See A.O.
2023-31; A.O. 2021-47; A.O. 2021-39; A.O. 2021-35; A.O. 2019-43; A.0. 2017-27.

Considering all of the above, it is the opinion of the Ethics Commission that the Petitioner qualifies
for a hardship exception to the Code of Ethics’ prohibition against representing his client before his
former agency during the one-year period after leaving service, in accordance with GCA 2010-1.

This Draft Opinion is strictly limited to the facts stated herein and relates only to the
application of the Rhode Island Code of Ethics.-Under the Code of Ethics, advisory opinions
are based on the representations made by, or on behalf of, a public official or employee and
are not adversarial or investigative proceedings. Finally, this Commission offers no opinion
on the effect that any other statute, regulation, ordinance, constitutional provision, charter
provision; or canon of professional ethics may have on this situation.

Code Citations:
§ 36-14-5(e)
520-RICR-00-00-1.1.4 Representing Oneself or Others, Defined (36-14-5016)

Related Advisory Opinions:
G.C.A. 2010-1

A.O. 2023-31

A.O. 2021-47

A.O. 2021-39

A.O. 2021-35

2 In order to ascertain whether someone is a historic architect, GCA 2010-1 incorporated the minimum professional
qualifications for historic architecture promulgated by the National Park Service, as codified in the Code of Federal
Regulations at 36 CFR Part 61. The minimum professional qualifications are:

A professional degree in architecture or a State license to practice architecture, plus one of the following:

1. At least one year of graduate study in architectural preservation, American architectural history, preservation
planning, or closely related field; or

2. At least one year of full-time professional experience on historic preservation projects.

Such study or experience shall include detailed investigations of historic structures, preparation of historic
structures research reports, and preparation of plans and specifications for preservation projects.

https://www.nps.gov/articles/sec-standards-prof-quals.htm (last visited on January 16, 2024).
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A.O. 2019-43
A.O. 2017-27
A.O. 99-120

Keywords:
Hardship Exception

Historic Architect
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RHODE ISLAND ETHICS COMMISSION

Draft Advisory Opinion

Hearing Date: January 23, 2024

Re: David A. Ursillo, Esq.

QUESTION PRESENTED:

The Petitioner, an Assistant Solicitor for the Town of Smithfield, a municipal appointed position,
requests an advisory opinion regarding whether he may attend-and speak at public hearings before
the Smithfield Planning Board and, potentially, the Smithfield Zoning Board and the Smithfield
Town Council, regarding the proposed development of property located in close proximity to his
personal residence.

RESPONSE:

It is the opinion of the Rhode Island Ethics Commission that the Petitioner, an Assistant Solicitor
for the Town of Smithfield, a municipal appointed position, may attend and speak at public
hearings before the Smithfield Planning Board and, potentially, the Smithfield Zoning Board and
the Smithfield Town Council; regarding the proposed development of property located in close
proximity to his personal residence, based upon a finding that the unique facts as represented
justify.the application of the hardship exception as provided in R.l. Gen. Laws 8 36-14-5(e)(1) and
the public forum exception as provided in Commission Regulation 520-RICR-00-00-1.2.3 Public
Forum Exceptions (36-14-7003) and consistent with the provisions herein.

The Petitioner is employed as an attorney with the Law Offices of Gregory J. Schadone, Ltd.
(“Schadone Law Offices”). He states that Schadone Law Offices has served as the Assistant
Solicitor for the Town of Smithfield (“Town” or “Smithfield”) since 2019, having been appointed
to that position by the Smithfield Town Council (“Town Council”).! The Petitioner states that in
his capacity as an Assistant Solicitor he provides legal advice to the Smithfield Planning Board
(“Planning Board”) and Smithfield Zoning Board (“Zoning Board). He further states that he
occasionally advises the Town Council on matters in the event of the Town Solicitor’s
unavailability.?

The Petitioner informs that a Master Plan Application (“Application”) has been submitted to the
Planning Board relative to the proposed development of a Battery Energy Storage System

1 The Petitioner states that Schadone Law Offices also served as Smithfield’s Assistant Solicitor from 2015-2016.

2 The Petitioner identifies Anthony M. Gallone, Esg. as Smithfield’s Town Solicitor. He explains that Mr. Gallone is
of counsel to Schadone Law Offices, but operates as Town Solicitor independently from the firm.



(“BESS”) in Smithfield (“Development™).® He further informs that the Application is expected to
go before the Planning Board for hearing in February or March of this year. The Petitioner explains
that, if the Application is approved, the Development would be located in a residential zone behind
his personal residence. He further explains that, due to the close proximity of his home to the
proposed Development, he expects to receive notice as an abutter in advance of the Application
hearing. The Petitioner identifies the proposed Development as a credible threat to the health,
safety, and welfare of his family and others in Smithfield. He states by way of example that, in
the event of a fire at the BESS, the burning of the lithium and other minerals in the batteries could
not be completely extinguished and would produce harmful toxins.

The Petitioner represents that he has resided in his current home for almost 18 years and that the
Development at the proposed location would directly financially impact the value of his property.
He further represents that he intends to recuse from official participation in his role as Assistant
Solicitor from all matters before the Planning Board and, potentially, the Zoning Board and the
Town Council (collectively, “other agencies’) concerning the Application and the proposed
Development (collectively, “proceedings”). The Petitioner states that he would like to attend and
speak at public hearings before the Planning Board and the other agencies in his private capacity
as a Smithfield citizen and abutter to the site of the proposed Development to convey his opposition
to it. He adds that, if not prohibited by the Code of Ethics from doing so, he and another Smithfield
resident intend to retain the services of an expert in the field of planning and real estate valuation
to assist them in the presentation of evidence in opposition to the Development.

Cognizant of the Code of Ethics,; the Petitioner acknowledges that his status as an abutter will
require his continued recusal from participation in his official capacity as Assistant Solicitor to the
Planning Board and the other agencies relative to the proposed Development, adding that he is
prepared to continue to so recuse. The Petitioner seeks permission, however, to attend and speak
at public hearings before the Planning Board and the other agencies regarding the proposed
Development in the residential area to which he is anabutter.

Under the Code of Ethics, a public official may not participate in any matter in which he has an
interest, financial or otherwise, that is in substantial conflict with the proper discharge of his duties
or employment in the public interest. Section 36-14-5(a). A public official will have an interest
that is in substantial conflict with his official duties if he has reason to believe or expect that a
“direct monetary gain” or a “direct monetary loss” will accrue, by virtue of his activity, to the
official himself, his family member, his business associate, his employer, or any business by which
he is employed or which he represents. Section 36-14-7(a). Additionally, section 36-14-5(d)
prohibits a public official from using his position or confidential information received through his
position to obtain financial gain, other than that provided by law, for himself, his family member,
his business associate or his employer.

In matters involving real property, the Ethics Commission has consistently applied a rebuttable
presumption that a property owner will be financially impacted by official action concerning
abutting property. See, e.q., 2012-4; A.O. 2007-18; A.O. 2006-37. Additionally, the Petitioner
affirmatively represents that the Development at the proposed location would directly financially

3 The Petitioner states that a Pre-Application meeting took place before the Planning Board in October 2023, at which
time the Petitioner, who was present in his role as Assistant Solicitor, recused from participation.
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impact the value of his property. Therefore, the Petitioner must recuse from official participation
as an Assistant Solicitor in all matters relating to the Development.

Hardship Exception — R.l. Gen. Laws § 36-14-5(e)(1)

The Code of Ethics prohibits a public official from representing himself or authorizing another
person to appear on his behalf before a state or municipal agency of which he is a member, by
which he is employed, or for which he is the appointing authority. R.I. Gen. Laws § 36-14-5(e)(1)
(“section 5(e)”); Commission Regulation 520-RICR-00-00-1.1.4(A)(1) Representing Oneself or
Others, Defined (36-14-5016) (“Regulation 1.1.4”). Pursuant.to Regulation 1.1.4(A)(1)(a), a
person will represent himself before a state or municipal agency if he “participates in the
presentation of evidence or arguments before that agency for the purpose of influencing the
judgment of the agency in his [] favor.” Absent an express finding by the Ethics Commission in
the form of an advisory opinion that a hardship exists, these prohibitions continue while the public
official remains in office and for a period of one year thereafter.  Section 36-14-5(e)(1) & (4).
Upon receiving a hardship exception, the public official must also “[fJollow any other
recommendations that the Ethics Commission may make to avoid any appearance of impropriety
in the matter.” Section 36-14-5(e)(1)(iii).

Here, the Petitioner affirmatively represents that the Development at the proposed location would
directly financially impact the value of his property. Therefore, the Petitioner’s proposed conduct
falls squarely within the Code of Ethics’ prohibition against representing himself, or authorizing
another person to appear on his behalf, before the Planning Board and the Zoning Board, both
municipal agencies by which he is employed. The Petitioner-is likewise prohibited from appearing
before the Town Council, given his representation that he occasionally advises the Town Council
on matters in the event of the Town Solicitor’s unavailability. However, the Ethics Commission
will consider whether the unique circumstances represented by the Petitioner herein justify a
finding of hardship to permit him to appear and represent himself before the Planning Board and
the other-agencies, with certain restrictions.

The Ethics Commission reviews questions of hardship on a case-by-case basis and has, in the past,
considered the following factors in cases involving real property: whether the subject property
involved the official’s principal residence or principal place of business; whether the official’s
interest in the property was pre-existing to his public office or was recently acquired; whether the
relief sought involved a new commercial venture or an existing business; and whether the matter
involved a significant economic impact. When deciding whether to apply the hardship exception,
the Ethics Commission considers the totality of the circumstances, and no single factor is
determinative.

In Advisory Opinion 2000-45, the Ethics Commission granted a hardship exception to a former
Jamestown solicitor who had sought to appear before the town and its boards and commissions
prior to the expiration of one year following the completion of his law firm’s contract. The Ethics
Commission applied the hardship exception to permit that petitioner to appear before the
Jamestown Zoning Board, personally or through legal counsel, regarding a zoning application for
property abutting his residence. The Ethics Commission took into consideration that the petitioner
had not brought the application before that agency, had not advised it on the matter, and that the



application impacted the petitioner’s residential property which he had owned for some 19 years.
Also, in Advisory Opinion 2013-40, the Ethics Commission granted a hardship exception allowing
an alternate member of the Pawtucket Zoning Board of Review to appear before that agency to
oppose a use variance application for which he had received notice as an abutter, provided that he
recused from that agency’s discussion and vote regarding the variance.

In the present matter, the Petitioner’s ownership interest in his personal residence predates his most
recent appointment to the position of Assistant Solicitor by almost 13 years. The Application to
the Planning Board, which could conceivably eventually be taken up by the other agencies,
originated through no action by the Petitioner but, rather, by a third party or parties. The
Petitioner’s additional representations evidence that the proceedings may have a significant
economic impact upon him. For these reasons, it is the opinion of the Ethics Commission that the
totality of these particular circumstances justifies imaking an exception to section 5(e)’s
prohibitions. Accordingly, the Petitioner may appear and represent himself, either personally or
through another, before the Planning Board and the other agencies based upon his standing as an
abutter, in order to address his concerns relative to the proceedings. However, the Petitioner is
required to recuse from participating in his role as Assistant Solicitor on all. matters before all of
those agencies relative to the proceedings. Notice of recusal must be filed consistent with the
provisions of section 36-14-6.

Commission Requlation 520-RICR-00-00-1.2.3 Public Forum Exceptions (36-14-7003)

The public forum exception provides that there shall be no violation of the Code of Ethics “by
virtue of any person publicly expressing his [} own viewpoints in a public forum on any matter of
general public interest or on any matter which directly affects said individual or his [] spouse or
dependent child.” Commission Regulation 520-RICR-00-00-1.2.3 Public Forum Exceptions (36-
14-7003) (“Regulation 1.2.3”). Here, the Petitioner seeks guidance regarding whether he may,
upon recusal;-also.address the Planning Board and the other agencies during periods of public
comment relating to the Application and the proposed Development which could financially
impact him as the owner of a nearby property.

In past advisory opinions, the Ethics Commission has advised public officials about their rights
under the Public Forum Exception. See A.O. 2019-41 (opining that a member of the Middletown
Town Council could attend and speak at public hearings before the Middletown Planning Board
and/or, potentially, the Middletown Zoning Board regarding the proposed development of property
located across the street from her personal residence, provided the petitioner did not receive access
or priority not available to any other member of the public); A.O. 2003-15 (opining that a member
of the Scituate Town Council could, upon recusal, attend and provide public comment at meetings
of the Scituate Zoning Board regarding a special use permit application where he was an abutter,
provided that he did not receive special access or priority not available to any other member of the
public).

The Ethics Commission has previously applied both the hardship and public forum exceptions in
a number of advisory opinions. See, e.g., A.O. 2020-19 (permitting a member of the North
Smithfield Zoning Board of Review to appear before that agency to object to an appeal filed by
the owner of property that abutted the petitioner’s personal residential property, based upon a



finding that the unique facts as represented justified the application of the hardship and public
forum exceptions); A.O. 2018-58 (permitting a member of the Exeter Town Council, who was also
a former member of the Exeter Planning Board, to appear before the Exeter Planning Board, the
Exeter Zoning Board, and potentially the Exeter Town Council to oppose the development of
property directly abutting his personal residential property, based on both the hardship and public
forum exceptions).

Consistent with these prior opinions, and pursuant to the public forum exception found at
Regulation 1.2.3, it is the opinion of the Ethics Commission that the Petitioner may also address
the Planning Board and the other agencies during periods of public comment relating to the
Application and Development, provided that the Petitioner does not receive access or priority not
available to any other member of the public. The Petitioner is further cautioned that he may not
use his position in any way to influence members of the Planning Board or the other agencies
regarding the proceedings. See section 36-14-5(d). Finally, as he properly anticipated, the
Petitioner must recuse from participating in any.and all matters regarding the proceedings in his
official capacity as an Assistant Solicitor. Naotice of recusal must be filed consistent with section
36-14-6.

This Draft Opinion is strictly limited to the facts stated herein and relates only to the
application of the Rhode Island Code of Ethics. Under the Code of Ethics, advisory opinions
are based on the representations made by, or on behalf of, a public official or employee and
are not adversarial or investigative proceedings.. Finally, this Commission offers no opinion
on the effect that any other statute, regulation, ordinance, constitutional provision, charter
provision, or canon of professional ethics may have on this situation.

Code Citations:

8§ 36-14-5(a)

8 36-14-5(d)

8§ 36-14-5(e)

8§ 36-14-6

8§ 36-14-7(a)

520-RICR-00-00-1.1.4 Representing Oneself or Others, defined (36-14-5016)
520-RICR-00-00-1.2.3 Public Forum Exceptions (36-14-7003)

Related Advisory Opinions:
A.0. 2020-19

A.O. 2019-41

A.O. 2018-58

A.O. 2013-40

A.0. 2012-4

A.O. 2007-18

A.O. 2006-37

A.O. 2003-15

A.O. 2000-45
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